T.C. Meno. 2010-217

UNI TED STATES TAX COURT

MAURI CE LOUI'S, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 10503-09. Filed Cctober 7, 2010.

Maurice Louis, pro se.

Marissa J. Savit, for respondent.

MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VASQUEZ, Judge: Respondent determ ned a $2,838 deficiency
in petitioner’s 2007 Federal inconme tax. The issues for decision
are whether petitioner is entitled to: (1) A dependency

exenption deduction for his daughter, ML.;! (2) a dependency

1 It is the Court’s policy to use initials when referring
(continued. . .)
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exenpti on deduction for his daughter, Rony P. Louis; (3) head of
househol d filing status; (4) an earned incone credit; (5 a child
tax credit for ML.; and (6) a credit for qualified retirenent
savi ngs contri butions.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulations of facts and the attached exhibits are
incorporated herein by this reference. Petitioner resided in New
York when the petition was fil ed.

Petitioner has two children, ML., born on June 17, 1996
and Rony P. Louis (Ms. Louis), born on Cctober 17, 1976.
Petitioner and ML.’s nother, Marie Rose Janvier (M. Janvier),
di vorced on March 9, 2006.2 The judgnent of divorce states that
the parents are to have joint custody of ML. but that ML. is to
reside with Ms. Janvier and her honme is to be the custodial
resi dence. The judgnment of divorce does not contain a provision
regardi ng which parent is entitled to the dependency exenption
deduction for ML., nor was there an agreenent in place between

petitioner and Ms. Janvier.

Y(...continued)
to mnors. See Rule 27(a)(3), Tax Court Rules of Practice and
Procedure. All section references are to the Internal Revenue
Code of 1986, as in effect for the year in issue, and all Rule
references are to the Tax Court Rules of Practice and Procedure.

2 It is unclear fromthe record whether Ms. Janvier is also
the nother of Romy P. Louis. However, it is inconsequential to
the result.
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ML. spent tine living with both parents in 2007. During
t he school year ML. lived with Ms. Janvier during the week and
with petitioner on the weekends. On nost school days Ms. Janvier
transported ML. to and fromschool; but if she worked |ate or
m ssed her train, petitioner often assisted her. During the
sumer Ms. Janvier worked 3 or 4 days a week and M L. resided
wth petitioner. ML. also resided with petitioner on holidays
when Ms. Janvier worked. Petitioner maintained health insurance
for ML. and paid any nedi cal expenses incurred on her behalf.

Ms. Louis turned 31 in 2007 and filed her own 2007 Feder al
incone tax return. She reported incone of $13,233 and cl ai med an
exenption for herself.

Petitioner tinely filed his 2007 Federal incone tax return
on which he reported earned i ncone and adjusted gross incone of
$32,756. He clained a dependency exenption deduction for each of
his two daughters, filed as a head of household, and clai nmed
numerous credits resulting fromhis belief that his daughters
were his dependents.® M. Janvier also clainmed a dependency
exenpti on deduction for ML. for 2007.

Respondent issued a notice of deficiency to petitioner
di sal l ow ng bot h dependency exenpti on deductions, the head of

househol d filing status, the child tax credit, the earned incone

8 Petitioner claimed the child tax credit for ML., the
earned inconme credit, and the credit for qualified retirenent
savi ngs contri butions.
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credit, and the credit for qualified retirenent savings
contri butions.
OPI NI ON

Petitioner has neither clainmed nor shown that he satisfied
the requirenments of section 7491(a) to shift the burden of proof
to respondent. Accordingly, petitioner bears the burden of
proof. See Rule 142(a).

| . Dependency Exenpti on Deducti on

Section 151(a) and (c) allows a taxpayer to deduct an annual
exenption anmount for each “dependent” of the taxpayer. An
i ndividual is a dependent of a taxpayer if the individual is
either a “qualifying child” or a “qualifying relative.” Sec.
152(a). A qualifying child means an individual who: (1) Bears a
qualifying relationship to the taxpayer (e.g., a child of the
t axpayer); (2) has the same principal place of abode as the
t axpayer for nore than one-half of the taxable year; (3) is under
the age of 19, or 24 if a student, as of the close of the year;*
and (4) has not provided over one-half of his/her own support for
the year. Sec. 152(c)(1). If both parents claimthe sane child
as a qualifying child on separate Federal incone tax returns, the

child is treated as the qualifying child of the parent with whom

4 If an individual nmeets the definition of “permanently and
totally disabled”, the age requirenent is deened satisfied.
Secs. 22(e)(3), 152(c)(3)(B). Petitioner does not suggest, nor
is there evidence, that Ms. Louis is permanently and totally
di sabl ed.
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the child resided for the | onger period during the year. Sec.
152(c) (4) (B) (i).

A qualifying relative is an individual who: (1) Bears a
qualifying relationship to the taxpayer (e.g., a child of the
taxpayer); (2) has gross incone for the cal endar year |ess than
that tax year’s exenption anount;> (3) has nore than one-half of
hi s/ her support for the tax year provided by the taxpayer; and
(4) is not a qualifying child of any taxpayer for the tax year.
Sec. 152(d)(1).

In addition, section 152(e)(1) and (2) provides a speci al
rule for divorced parents whereby the noncustodi al parent,
defined as the parent not having custody® of the child for the
greater part of the year, may treat the child as his/her
qualifying child or qualifying relative notw thstanding the
“pl ace of abode” requirenment of section 152(c)(1)(B), the
“support” requirenent of section 152(d)(1)(C, or the tie-breaker

rul e of section 152(c)(4) if certain requirenents are nmet.’ For

> The exenption anmount was $3,400 in 2007. Sec. 151(d) (1),
4(A); Rev. Proc. 2006-53, sec. 3.18(1), 2006-2 C B. 996, 1001.

6 Custody is deternmned by the nost recent divorce decree.
In the event of joint custody, “custody” is deened to be with the
parent who has the physical custody of the child for the greater
portion of the year. Sec. 1.152-4(b) and (c), Incone Tax Regs.

" Sec. 152(e)(1) applies if a child receives over one-half
of the child s support during the year fromthe child s divorced
parents, and such child is in the custody of one or both of the
child s parents for nore than one-half of the year.
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t he noncustodi al parent to treat the child as his/her qualifying
child or qualifying relative, the custodial parent, defined as

t he parent having custody for the greater part of the year, nust
execute a witten declaration releasing his/her claimto the
dependency deduction, such as Form 8332, Release of Caimto
Exenption for Child of Divorced or Separated Parents, and the
noncust odi al parent nust attach the witten declaration to
hi s/ her tax return. Sec. 152(e)(2); sec. 1.152-4T(a), QA-1, -3,
Tenporary I ncone Tax Regs., 49 Fed. Reg. 34459 (Aug. 31, 1984).

A. VWether ML. Is a Dependent of Petitioner

Petitioner asserts that ML. is his qualifying child because
she resided with himfor nore than one-half of 2007.8 Respondent
contends that ML. is not petitioner’s qualifying child because
ML. resided with Ms. Janvier for the |onger period in 2007.
Respondent al so mai ntains that the exception in section 152(e)
does not apply because Ms. Janvier did not execute, nor did
petitioner attach to his tax return, a witten declaration
rel easing her claimto the deduction.

Petitioner testified that ML. lived with himfor 194 days
during 2007, nmade up of every weekend during the year (104 days),
school holidays (6 days), school recess (24 days), and sumrer

vacation (60 days). Petitioner provided no additional evidence

8 The remaining requirenents of sec. 152(c)(1l) are not in
di sput e.
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to substantiate these nunbers.® Moreover, respondent offered two
pi eces of credible evidence that contradict these nunbers: (1)
The testinmony of Ms. Janvier, and (2) the judgnent of divorce.

Ms. Janvier testified that ML. resided with her for nore
t han one-half of 2007, and she refuted petitioner’s testinony
that ML. resided with himfor 60 days during the sumer.

Further, the judgnment of divorce states that ML. is to reside
with Ms. Janvier and that Ms. Janvier’s honme is the custodi al
resi dence.

Petitioner has not nmet his burden of proving that ML. |ived
with himfor a |longer period than with Ms. Janvier and
accordingly has not nmet his burden of proving that ML. is his
qualifying child. Additionally, petitioner has not net his
burden of proving that ML. is his qualifying relative because he
has not shown that ML. is not the qualifying child of another
t axpayer nor attenpted to substantiate the sources of ML.’s
support in 2007. Finally, petitioner does not suggest that he
obtained a Form 8332 or simlar witten declaration from M.
Janvier, and he did not attach such a witten declaration to his

Federal incone tax return.

°® As respondent states in his brief, it appears that
petitioner doubl e-counted certain weekends. Petitioner counted
every weekend during the year and nearly the entire sumrer
vacation, including weekends.
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Consequently, respondent’s disall owance of the dependency
exenption deduction for ML. is sustained.

B. Wether Ms. Louis |Is a Dependent of Petitioner

Petitioner also clainmed a dependency exenption deduction for
Ms. Louis. Petitioner felt entitled to the deduction because of
his beliefs that Ms. Louis resided with himand that he provided
nmore than one-half of Ms. Louis’ support. Respondent counters
that Ms. Louis does not neet the age requirenment of a qualifying
child and reports too nmuch inconme to be a qualifying relative.
Respondent is correct as to both.

Ms. Louis turned 31 years old in 2007 and reported incone of
$13,233. Therefore, she is not petitioner’s qualifying child or
qualifying relative. Although petitioner does not argue for the
application of section 152(e), the special rule does not apply to
an individual who exceeds the age and gross incone requirenents.
Thus, Ms. Louis is not petitioner’s dependent, and respondent’s
di sal | owance of the dependency exenption deduction for Ms. Louis
I S sustai ned.

1. Head of Household Filing Status

An individual qualifies as a head of household if the
individual is not married at the close of the taxable year and
mai ntains as his hone a household that constitutes for nore than

one-half of the taxable year the principal place of abode of an
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i ndi vi dual who qualifies as the taxpayer’s dependent within the
meani ng of section 152. Sec. 2(b)(1).

Neither M L. nor Ms. Louis qualifies as a dependent of
petitioner within the neaning of section 152, and petitioner has
not clainmed that any ot her dependents resided with himin 2007.
Accordingly, he is not entitled to head of household filing
status. Respondent’s determ nation is sustained.

I11. Child Tax Credit

A taxpayer may claima child tax credit for “each qualifying
child of the taxpayer”. Sec. 24(a). A “qualifying child” for
pur poses of section 24 is a qualifying child as defined in
section 152(c) who has not attained the age of 17. Sec.

24(c)(1).

Because we have determned that ML. is not petitioner’s
qualifying child, it follows that petitioner is not entitled to a
child tax credit for ML. Respondent’s determnation is
sust ai ned.

| V. Earned | nconme Credit

Section 32(a) provides an earned incone credit for an
eligible individual for so nmuch of the taxpayer’s earned incone
for the taxable year as does not exceed the earned incone
anount. To be entitled to an earned incone credit for the 2007
tax year, a taxpayer’s earned incone and adjusted gross inconme

for the taxable year nust each be less than: (i) $37,783 with
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two or nore qualifying children; (ii) $33,241 with one qualifying
child; or (iii) $12,590 with no qualifying children. Sec.
32(b)(2), (j)(1); Rev. Proc. 2006-53, sec. 3.07, 2006-2 C. B. at
1000. The term “qualifying child’, for purposes of section 32,
means a qualifying child as defined in section 152(c) w thout
regard to section 152(c)(1)(D) and (e). Sec. 32(c)(3)(A.

As di scussed supra, ML. and Ms. Louis are not qualifying
children of petitioner.® Thus, for purposes of section 32,
petitioner has no qualifying children. Petitioner reported
earned i ncone and adjusted gross income of $32,756 in 2007,
therefore making himineligible for an earned incone credit.
Consequently, respondent’s determ nation is sustained.

V. Credit for Qualified Retirenent Savings Contributions

An individual is allowed a credit for a percentage of
qualified retirement savings contributions if the individual
nmeets an adjusted gross inconme requirenent. Sec. 25B(a) and (b).
An individual filing as a head of household is allowed a credit
so long as the individual’'s adjusted gross incone does not exceed
$39, 000, while an individual filing as single is allowed a credit
so long as the individual’'s adjusted gross incone does not exceed
$26, 000. Sec. 25B(b); Rev. Proc. 2006-53, sec. 3.06, 2006-2 C. B

at 999-1000. Respondent asserts that petitioner wongfully filed

10 This remains true even without regard to sec.
152(c) (1) (D) and (e).
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as a head of household and therefore cannot claima credit
because of his adjusted gross income in excess of $26, 000.

As determ ned supra, petitioner was not entitled to head of
househol d filing status. Since petitioner’s adjusted gross
i ncone exceeded $26, 000, he was not entitled to claima credit
for qualified retirenment savings contributions. Thus,
respondent’s determ nation i s sustained.

To reflect the foregoing,

Deci sion will be entered

for respondent.




